REMARKS 



In the Office Action dated January 22, 2009, claims 1-8 and 21-30 were presented for 
examination. The Examiner objected to claim 22 as containing a typographical error, and 
rejected claims 21-29 under 35 U.S.C. §112, first and second paragraphs. In addition, claims 1- 
8, 22-28, and 30 were rejected under 35 U.S.C. § 103(a) as being unpatentable over Nishanov, 
U.S. Patent No. 6,662,219, in view of Basani et al, U.S. Patent No. 6,993,587. 

The following remarks are provided in support of the pending claims and responsive to 
the Office Action of January 22, 2009 for the pending application. 

Applicants' Attorney has repeatedly tried to contact the Examiner to schedule an 
interview. The contact attempts have been made both in writing on July 30, 2008, and via 
telephone on August 8, 2008, August 11, 2008, November 6, 2008, and January 7, 2009. 
However, to date, the Examiner has never responded to any of the messages or communication 
left with the Examiner. Accordingly, Applicants' Attorney is hereby requesting once again to 
have an interview with the Examiner to discuss the outstanding rejection and the merits of the 
application. 

I. Objection to the Claims 

In the Office Action dated January 22, 2009, the Examiner objected to claim 22 as 
containing a typographical error. Applicants have amended claim 22 to correct the typographical 
error as identified by the Examiner. Accordingly, Applicants respectfully request removal of the 
objection to claim 22. 

II. Rejection Under 35 U.S.C. §112, first paragraph 

In the Office Action dated January 22, 2009, the Examiner rejected claims 21-29 under 35 
U.S.C. § 1 12, first paragraph, as failing to comply with the written description requirement. More 
specifically, the Examiner assert that the specification does not include the limitations of claims 
21 and 29. Applicants have canceled claims 21 and 29. Accordingly, the rejection of claims 21 
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and 29 is now moot. 



With respect to claim 22, Applicants have amended the controversial language as 
identified indicated by the Examiner. More specifically, Applicants claim employing a two pass 
protocol having up to two elections for a cluster leader candidate within each of two groups, a 
majority group and a minority group. The two pass protocol results in election of one cluster 
leader candidate within each group, i.e. one candidate from the majority group and a second 
candidate from the minority group. Subsequently, one new cluster leader is selected from the 
two previously elected cluster leader candidates. The new cluster leader is either the candidate 
from the majority group of the candidate from the minority group. Accordingly, based upon the 
amendment to claim 22 submitted herewith, Applicants respectfully request that the Examiner 
remove the rejection of claim 22 and grant an allowance of claims 22-28. 

III. Rejection Under 35 U.S.C. §112, second paragraph 

In addition, claims 21 and 29 are rejected based upon 35 U.S.C. §1 12, second paragraph, 
as being indefinite for failing particularly point out and distinctly claim the subject matter 
regarded by Applicants as invention. As noted above, claims 21 and 29 have been canceled. 
Accordingly, the rejection of claims 21 and 29 under 35 U.S.C. §112, second paragraph, is now 
moot. 

IV. Rejection Of Claims 1-8, 22-28, and 30 Under 35 U.S.C. §103(a) 

In the Office Action dated January 22, 2009, the Examiner assigned to the application 
rejected claims 1-8, 22-28, and 30 under 35 U.S.C. § 103(a) as being unpatentable over Nishanov 
et al, U.S. Patent No. 6,662,219, in view of Basani et al, U.S. Patent No. 6,993,587. 

Applicants' remarks to Nishanov et al. and Basani et al. in the prior communication(s) 
are hereby incorporated by reference. 

As presented in amended claims 1 and 22, Applicants claim a two-pass cluster 
reformation protocol for election of a new cluster leader candidate. More specifically, the two 
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pass protocol supports up to two elections for a cluster leader candidate within each of a majority 
group and minority group, wherein each leader candidate failing a majority vote seeks a repeated 
vote with a changed quorum vote definition. A new cluster leader is selected from one of the two 
previously elected cluster leader candidates. Support for the amendments is found in paragraph 
0028 and Fig. 4 of Applicants' publication. No new matter has been added with the amendment 
presented herewith. 

Furthermore, Nishanov et al. is interpreted as electing a separate leader for each grouping 
of nodes. However, Nishanov et al. still does not teach or suggest employment of a two pass 
protocol for election of a cluster leader candidate within each of the two groupings of node, e.g. 
minority grouping or majority grouping. According to the two pass protocol claimed by 
Applicants, a leader candidate that fails the majority vote changes the quorum vote definition and 
then seeks a second vote again with the changed quorum vote definition. The two pass protocol 
ensures that under normal operating conditions a cluster leader candidate from the majority group 
is favored. However, if the cluster leader candidate from the majority group is suffering from a 
handicap, such as I/O problems, a cluster leader candidate from the minority group is selected as 
a new cluster leader, thereby enabling the cluster to function. See paragraph 0031 and Fig. 4 of 
Applicants' publication. 

The Examiner employs Basani et al. to support an election protocol for election of a 
cluster leader. However, like Nishanov et al, Basani et al. does not teach a two pass protocol as 
claimed by Applicants. Basani et al. discloses election of a cluster leader based upon priority of 
each candidate, wherein the priority is calculated based upon a candidate's configuration. The 
server with the highest priority is configured to claim the leadership prior to other server 
candidates. See the Abstract of Basani et al. Based upon the above analysis, the protocol of 
Basani et al. does not teach a two pass election protocol in a manner claimed by Applicants. 

Based upon the failure of both Nishanov et al. and Basani et al. to teach the claimed two 
pass protocol, it is Applicants' position that the rejection under the combination of Nishanov et 
al. and Basani et al. is improper and should be removed. In order for the claimed invention to be 
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unpatentable under 35 U.S.C. § 103(a), the prior art must teach all claimed limitations presented 
by the claimed invention. "To establish prima facie obviousness of a claimed invention, all the 
claim limitations must be taught or suggested by the prior art." 1 It is Applicants' position that 
Nishanov et al. and Basani et al. , either read in combination or individually, do not teach all of 
the claim limitations in view of the amendments submitted herewith. 

Applicants invention in the pending claims addresses a two pass protocol employed for 
election of a cluster leader. There is no teaching or suggestion in either Nishanov et al. or Basani 
et al. to employ a two pass protocol for election of a cluster leader in the manner claimed by 
Applicants. Furthermore, it is Applicants' position that the statements set forth by the Examiner 
are merely a conclusion and do not articulate the two pass protocol claimed by Applicants. "The 
Federal Circuit has stated that 'rejections on obviousness cannot be sustained with mere 
conclusory statements; instead, there must be some articulated reasoning with some rational 
underpinning to support the legal conclusion of obviousness.' " 2 It is Applicants' position that the 
combination of Nishanov et al. and Basani et al. does not obviate the invention of Applicants 
based upon the legal definition of obviousness. Accordingly, Applicants respectfully request that 
the Examiner remove the rejection of claims 1-8, 22-28, and 30 under 35 U.S.C. § 103(a) and 
grant an allowance of these claims. 

V. Rejection Of Claims 21 and 29 Under 35 U.S.C. §103(a) 

In the Office Action dated January 22, 2009, the Examiner assigned to the application 
rejected claims 21 and 29 under 35 U.S.C. § 103(a) as being unpatentable over Nishanov etal, 
U.S. Patent No. 6,662,219, in view of Brawn, U.S. Patent No. 6,993,587, and in further view of 
AAPA. Applicants have canceled claims 21 and 29. Accordingly the rejection of claims 21 and 
29 under 35 U.S.C. § 103(a) is now moot. 



l In re Royka, 490 F.2d 981, 180 USPQ 580 (CCPA 1974). 

2 MPEP §2142, citing KSR International Co. v. Teleflex Inc., 550 U.S. , , 82 USPQ2d 1385, 1396 

(2007) citing In re Kahn, 441 F.3d 977, 988, 78 USPQ2d 1329, 1336 (Fed. Cir. 2006). 
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VI. Conclusion 

Applicants believe that a full and complete reply has been made to the outstanding Office 
Action and, as such, the present application is in condition for allowance. Support for the 
amendments to claim 1 and 22 is found in paragraphs 0023, 0024 and 0028 of Applicants' 
published patent application. No new matter has been added to the application with the 
amendments submitted herewith. 

In view of the forgoing remarks to the claims, it is submitted that all of the claims 
remaining in the application are now in condition for allowance and such action is respectfully 
requested. Applicants are not conceding in this application that those claims in their prior forms 
are not patentable over the art cited by the Examiner, as the present claims are only for 
facilitating expeditious prosecution of the application. Applicants respectfully reserve the right 
to pursue these and other claims in one or more continuation and/or divisional patent 
applications. Should any questions arise in connection with this application or should the 
Examiner believe that a telephone conference with the undersigned would be helpful in resolving 
any remaining issues pertaining to this application, the undersigned respectfully requests that she 
be contacted at the number indicated below. 

For the reasons outlined above, withdrawal of the rejection of record and an allowance of 
this application are respectfully requested. 

Respectfully submitted, 

By: /Rochelle Lieberman/ 
Rochelle Lieberman 
Registration No. 39,276 
Attorney for Applicants 



Lieberman & Brandsdorfer, LLC 

802 Still Creek Lane 

Gaithersburg, MD 20878 

Phone: (301) 948-7775 

Fax: (301) 948-7774 

email : rocky Or legal pianner.com 

Date: March 23, 2009 
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